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A Significant Observation 
 
A passing judicial observation may prove significant in the ultimate resolution of 
an important issue concerning the operation of s 365(1) of the Property Agents 
and Motor Dealers Act 2000 (Qld).  The obiter observation was made by 
Cullinane J in Grieve v Enge [2006] QSC 037. 
 
The facts relevant to the particular issue in question may be stated relatively 
briefly.  A buyer of residential land in Bowen entered a standard REIQ form 
subject to finance.  Due to a change of heart (perhaps associated with the 
prospect of getting a higher price), the seller of the land sought, among other 
things, to deny contractual liability. 
 
For the seller it was submitted that because the buyer had not received a copy of 
the signed contract of sale the seller was not bound by the contract and was at 
liberty to withdraw from the contract by notice to the buyer.  In making this 
submission, the vendor relied on s 365(1)(a) of the Property Agents and Motor 
Dealers Act 2000 (Qld) which provides: 
 
 365 When parties are bound under a relevant contract 
 
(1) The buyer and the seller under a relevant contract are bound by the relevant contract 
when – 
 
  (a) for a relevant contract, other than a relevant contract relating to a unit sale –  
  the buyer or the buyer’s agent receives the warning statement and the relevant  
  contract from the seller or the seller’s agent in a way mentioned in subsection (2) 
 
Having found that the buyer had received a copy of the signed contract of sale, 
Cullinane J was able to dismiss the seller’s submission on this point.  However, 
notwithstanding this finding of fact, Cullinane J was prepared to indicate his 
tentative legal view on the submission.  This aspect of the judgement will be of 
particular interest to conveyancers and paras [36] to [41] are reproduced below: 
 
 Section 365 alters the common law position of a buyer.  A buyer will not be bound by a 
 contract at the point at which it was held that concluded contract came into existence in 
 Rymark Australia Development Consultants Pty Ltd v Draper [1977] Qd R 336. 
 
 Section 365 permits the purchaser to withdraw his/her offer by giving notice of withdrawal 
 in writing to the seller or the seller’s agent prior to being bound under subsection (1), i.e. 
 before the buyer or buyer’ agent receives a copy of the contract signed by both parties. 
 
The first defendant contends that s 365 also effects the vendor’s common law position.  
The argument is that since s 365(1) provides for the circumstances in which … a vendor 
becomes bound it must have the effect that prior to that time the vendor is not bound and 
may withdraw from the contract by giving notice of his/her intention to do so to the 
purchasers.  This would place the vendors in the same position as the purchaser 
notwithstanding that the express aim of the chapter is to protect purchasers.  Indeed a 
vendor’s position may be stronger since there is nothing to indicate if this construction is 
correct that the vendor need give notice in writing. 
 
 This would seem a somewhat odd result. 
 
 Given the finding of fact that I have made it is sufficient if I indicate my tentative view 
 without expressing any concluded opinion on the question.  Section 365 must be read in 
 its context.  Sub-section 365(1) fixes a time at which some of the rights conferred upon 
 purchasers pursuant to the chapter arise and the particular right for which s 365(3) 
 provides is lost. 
 
I am inclined to think that s 365(1) should not be regarded as making provision for the 
point at which for all purposes including a decree of specific performance a vendor 
becomes bound thus altering the common law position so far as the vendor is concerned.  
That is, in providing as it does that the parties are bound … at the time the buyer or his 
agent receives a signed copy of the contract s 365(1) should not be understood as 
having the effect that prior to that time the seller is not bound for any purposes such as a 
suit of this kind.  I do not think that the legislation is intended to alter the common law 
position as stated in Rymark’s case so far as the vendor is concerned.  That case is 
indistinguishable from the present. 
 
Comment 
 
In recent times there has been considerable publicity concerning the possibility of 
both buyers and sellers being able to escape contractual liability as a result of 
non compliance with the Property Agents and Motors Dealers Act 2000 (Qld) 
Although only expressed as a tentative conclusion, the comments of Cullinane J 
serve to highlight the cautious approach that legal practitioners should adopt 
when construing the provisions of Chapter 11 of the Property Agents and Motor 
Dealers Act 2000 (Qld), being provisions enacted to provide a number of 
protections for buyers (rather than sellers) of Queensland residential property. 
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